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 AUTONUM  
The Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (“the Committee”) will hold a Panel on National and Regional Experiences with Existing Sui Generis Measures and Laws for the Protection of Traditional Knowledge (“the TK Panel”) as an informal part of its fifth session.  The Panel responds to Member State requests during the fourth session for information about national experiences to protect traditional knowledge using national or regional sui generis laws.
  The objective of the Panel is to compare experiences with existing sui generis measures, to recount lessons learned, and to identify elements that are common to existing systems.  A better understanding of national experiences, lessons learned, and common elements may contribute a substantive basis for future work on the protection of traditional knowledge, as envisaged in documents WIPO/GRTKF/IC/5/7 and WIPO/GRTKF/IC/5/8.  The material presented at the Panel and contained in the Annex thus supplements those documents with in-depth comparative information regarding existing measures and policy options for national sui generis protection of traditional knowledge.  Whereas documents WIPO/GRTKF/IC/5/7 surveys national experiences and WIPO/GRTKF/IC/5/8 develops a general understanding of principles for sui generis protection, the present document compares existing measures and policy options that have been implemented by Member States at the national level.  This may contribute to the future work foreseen in document WIPO/GRTKF/IC/5/8.  The Panel and this information document focus exclusively on traditional knowledge in the narrow sense, i.e. tradition-based know-how and technical knowledge, and other aspects of the tradition-based useful arts (“TK”).  This focus is in contrast to the distinct work that the Committee is undertaking on traditional cultural expressions (TCEs) or folklore.
 AUTONUM  
The present document provides background information on existing sui generis measures and laws for TK protection, with a focus on those countries which are presenting their national experiences at the TK Panel.  The information presented at the Panel and contained in this document is limited in the following ways :


(a)
The information concerns only traditional knowledge strictu sensu, i.e. tradition-based know-how and the tradition-based useful arts (“TK”).  While some sui generis measures referred to in the Panel may also address related TCEs, the focus is on TK in the narrow sense;
  


(b)
The information is limited to national experiences with sui generis protection of TK.  Even though the African Model Legislation was adopted by a regional organization, namely the African Union (previously the Organization of African Unity), it is nevertheless a model law for national legislation.  The Panel presentations on the African Model Legislation thus focus on national experiences of two countries with its implementation;


(c)
Those countries were selected for inclusion in the document which have undertaken major sui generis measures, such as the enactment of statutory legislation or the establishment of distinct registration mechanisms.  There are many more countries which have undertaken minor measures.

 AUTONUM  
The information contained in the Annex of this document has been prepared in tabular form to compare existing sui generis measures and the national policy choices which underlie those measures.  Part 2 of the Annex compares the main provisions of the measures in fifteen categories which facilitate an identification of similarities, differences and common elements among existing measures.  Several of these categories are described in document WIPO/GRTKF/IC/5/8, but several categories had to be added to adequately describe the main features of existing measures that prevail in WIPO Member States.  

 AUTONUM  
The sui generis measures and laws analyzed in this document constitute a wide range of policy choices made by the countries with regard to the legal protection of TK.  Since the information provided in Part 2 of the Annex is highly detailed and may not display the fundamental policy approaches of these measures in a simple format, Part 1 of the Annex summarizes the basic policy approaches which were taken by the national measures.  These choices, and the considerations underlying them, are reflected in the Summary Table of Part 1 by describing the following aspects of the respective measures:

(a)  most sui generis measures for TK combine two basic legal concepts to govern the use of TK:  (1) the regulation of access to TK, and (2) the grant of exclusive rights for TK.
  This combination reflects the two major legal frameworks within which most measures are adopted and implemented:  intellectual property frameworks and access and benefit-sharing arrangements.  In many cases, access regulation for TK is part of larger access and benefit-sharing frameworks which apply also to genetic or biological resources.  The first row of the Summary Table therefore describes the basic legal and policy frameworks in which the measure was taken, including also, if relevant, unfair competition policy and indigenous rights;

(b)  sui generis measures combine diverse conceptual and policy tools to customize legal protection for TK.  These conceptual and policy tools include (1) the regulation of access to TK, (2) the grant of exclusive rights for TK, (3) concepts from the law on the repression of unfair competition and (4) references to customary laws of indigenous and local communities.  The second row of the Summary Table thus describes these basic legal and policy tools that were utilized in the various laws and measures;  

(c)   most sui generis measures delimit the scope of subject matter which they cover through combinations of three criteria:  


(i)
sectorial distinctions:  for example, traditional medicine,
 traditional agriculture,
 etc.  Some laws include distinct sets of rights for such sectoral areas.  For example, the African Model Legislation provides for farmers’ rights in the agricultural sector, in addition to community intellectual rights for all sectors; 


(ii)
association of the TK with tangible subject matter:  for example, TK related to genetic resources,
 TK related to any properties of biological diversity,
 TK related to any aspects of ecosystems,
 etc.


(iii)
association of TK with specific holders of knowledge:  for example, indigenous peoples,
 members of ‘Indian tribes’ or Indian organizations,
 farming communities
, etc. 

The choice of these criteria to delimit the protected subject matter is reflected in the third row of the Summary Table.

(4)
most sui generis measures define the policy objectives which they aim to implement in respect of the protected subject matter.  Numerous laws or measures on TK protection share certain policy objectives, such as the conservation of TK and associated biological diversity.
  These objectives are listed in the fourth row of the Summary Table;

(5)  In some national contexts, different aspects of TK protection are being covered by distinct and complementary sui generis measures.  In such cases, multiple measures have been entered in Part 2 of the Annex.  The Summary Table in Part 1 reflects various forms of protection provided for TK in row five;

(6)  numerous sui generis measures are linked to the legal regulation of access to, and use of, tangible subject matter which is associated with TK, such as genetic or biological resources.  Row six of the Summary Table indicates whether there is such a linkage in each respective measure.

(7)  an important part of these measures are the exceptions and limitations through which their application is circumscribed.  These are listed in the final row of the Summary Table.

 AUTONUM  
The description of these aspects in the tables of the Annex offers a comparative summary of existing measures and policy options that have been implemented by WIPO Member States at the national level.  This detailed comparative information supplements documents WIPO/GRTKF/IC/5/7 and WIPO/GRTKF/IC/5/8 and may provide a substantive basis for future work foreseen in those documents.  Additional detailed information about the national sui generis measures, which was provided by the Member States in their Panel presentations, is being issued in documents WIPO/GRTKF/IC/5/INF/5 and WIPO/GRTKF/IC/5/INF/6.
 AUTONUM  
The present document has been compiled using the texts of laws, related documents such as decrees and regulations, and, where relevant, information provided by Member States to the Committee at previous sessions.  It should be noted that this material is provided as an information resource only, to assist the Committee’s discussions, and is not intended as an authoritative interpretation or legal assessment of any law or legal instrument.  Several instruments referenced in this document are currently under revision
 and the descriptions of certain instruments rely on unofficial translations.
  Therefore, a revised and updated version of this document will be issued for future work on TK once the revisions and official translations of the respective instruments are completed.  For such updated versions of the present document, Committee Members are encouraged to continue to provide new or updated information to the Secretariat regarding their national experiences with sui generis measures for the protection of TK.


 AUTONUM  
The Committee is invited to take note of the information on national sui generis measures for the protection of traditional knowledge which is contained in this document and to take into account this information when deciding upon the directions of future work regarding the legal protection of traditional knowledge.
[Annex follow]

ANNEX 

Part 1

Summary Table 

Regarding Policy Choices Reflected in 
National Sui Generis Measures and Laws for 
the Protection of Traditional Knowledge

This table summarizes the policy choices that are reflected in national and regional sui generis measures and laws for the protection of traditional knowledge.  It includes references to the following sui generis laws and measures:

African Union  
African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources of 2000; 

Brazil  

Provisional Measure No. 2186-16 of 2001  Regulating Access to the Genetic Heritage, Protection of and Access to Associated Traditional Knowledge;  

China 

The Patent Law of 2000 and the Regulations on the Protection of Varieties of Chinese Traditional Medicine; 

Costa Rica
 
Law No. 7788 of 1998 on Biodiversity;  

India 


Biological Diversity Act of 2002;
Peru

Law No. 27,811 of 2002 Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples Derived from Biological Resources; 

Philippines
Indigenous Peoples Rights Act of 1997;  

Portugal
Decree Law No.118 of 2002 Establishing a Legal Regime of Registration, Conservation, Legal Custody and Transfer of Plant Endogenous Material;  

Thailand
Act on Protection and Promotion of Traditional Thai Medicinal Intelligence, B.E 2542;  

United States of America


Indian Arts and Crafts Act of 1990 and other relevant measures 

	
	
	African Model Law
	Brazil
	China
	Costa Rica
	India
	Peru
	Philippines
	Portugal
	Thailand
	USA

	Legal and Policy Framework 
	Intellectual property legislation
	 
	 
	√
	 
	 
	√
	 
	 
	√
	√

	
	Access and benefit-sharing frameworks
	√
	√
	 
	√
	√
	√
	 
	√
	 
	 

	
	Indigenous rights 
	 
	 
	 
	 
	 
	√
	√
	 
	 
	 

	
	Repression of unfair competition
	 
	 
	 
	 
	 
	√
	 
	 
	 
	√

	Policy tools utilized
	Access regulation
	√
	√
	 
	√
	√
	√
	√
	√
	 
	 

	1. 
	Exclusive rights
	√
	√
	√
	√
	 
	 
	√
	√
	√
	√

	2. 
	Repression of unfair Competition
	 
	 
	 
	√
	 
	√
	 
	√
	 
	√

	
	Customary law
	√
	 
	 
	 
	 
	√
	√
	 
	 
	 

	Scope of Subject Matter
	- TK related to ...
	biological resources
	Genetic heritage
	 
	Biological diversity
	Biological resources
	Biodiversity
	 
	Landraces
	 
	 

	3. 
	- Sectorial TK
	Traditional agriculture
	 
	Traditional medicine
	 
	 
	 
	 
	Traditional

Agriculture
	Traditional medicine
	 

	4. 
	- TK held by ...
	Indig&local community
	Indig&local community
	 
	 
	local people
	Indig&local community
	ICCs/IPs
	 
	 
	(members of) Indian tribes

	Policy Objectives


	Conservation of TK (and other elements)
	√

	√
(+genetic heritage)
	
	√  (+biological diversity)
	√ 

(+biological resources)
	√
	 
	√
(+land-races)
	 
	√ (cultural heritage)

	
	Innovation Promotion
	 
	 
	√
	 
	 
	√
	 
	√
	 
	√

	
	Fair and Equitable Benefit-sharing
	√
(+biological resources)
	√
(+genetic heritage)
	 
	√
(+biological diversity)
	√
(+biological resources)
	√

	√
(+biological resources)
	√
(+land-races)
	 
	 

	
	(Sustainable) Development
	√
	 
	 
	 
	
	√
	√
	 
	 
	√

	Form of Protection
	Positive
	√
	√
	√
	√
	√
	√
	√
	√
	√
	√

	
	Defensive
	√
	√
	 
	√
	√
	√
	 
	 
	 
	√

	5. 
	Access regulation
	√
	√
	 
	√
	√
	√
	√
	√
	 
	 

	Regulation of associated tangible subject matter
	√
	√
	√
	√
	√
	 
	√
	√
	√
	 

	Exceptions and Limitations
	Customary use
	Customary use
	 
	Customary use
	Customary use
	Customary use
	 
	Customary use
	Customary use
	 


Part 2

Comparative Table 
Regarding National and Regional Sui Generis Measures and Laws 
for the Protection of Traditional Knowledge

This table compares the main provisions of the sui generis measures and laws listed on page 1 of the Annex with respect to the following fifteen elements that may be used to describe sui generis measures for TK protection:

(1) Policy Objectives;

(2) Scope of Protected Subject Matter;

(3) Conditions of Access to Traditional Knowledge;

(4) Conditions of Protection of Traditional Knowledge;

(5) Scope of Rights;

(6) Right Holder;

(7) Acquisition of Rights;

(8) Expiration and Loss of Rights;

(9) Sanctions and Enforcement;

(10) Registration Mechanisms and Other Procedures for the Acquisition and Maintenance of Rights;

(11) Access and Benefit-sharing Elements (Mutually Agreed Terms and Pior Informed Consent);

(12) Defensive Protection;

(13) Regional and International Protection, Including the Problem of So-called “Regional Traditional Knowledge”;

(14) Institutional Arrangements;
(15) Recognition of Customary Laws and Protocols.
� 	See statements by the Delegations of Mexico and the United States of America in paragraphs 97 and 136 of document WIPO/GRTKF/IC/4/15 (“Report”).


� 	For example, while traditional medicine pouches and bundles have been protected under the Indian Arts and Crafts Act (1990) of the United States of America, this national sui generis legislation is primarily focused on TCEs.  Its structure and features reflect this focus and it is referenced to contrast measures which protect TCEs and measures which protect TK strictu sensu. 


� 	For example specific measures within national legislation concerning the patentability of “an invention which, in effect, is traditional knowledge or which is an aggregation or duplication of known properties of traditionally known component or components” (Section 4(e), Patents (Amendment) Act of 2002 of India). 


�   	This is the case for seven out of ten measures described in the TK Panel and the Annex to the present document.  See African Model Legislation of 2000;  Provisional Measure No. 2186-16 of 2001  of Brazil;  Law No. 7788 of 1998 on Biodiversity of Costa Rica;  Biological Diversity Act of 2002 of India;  Law No. 27,811 of 2002 of Peru;  Indigenous Peoples’  Rights Act of 1997 of the Philippines; and Decree Law No.118 of 2002 of Portugal.  


� 	Thailand’s Act on Protection and Promotion of Traditional Thai Medicinal Intelligence B.E 2542.


� 	Portugal’s Decree-Law No.118 of 2001.


� 	Brazil’s Provisional Measure N.2186-16 of August 23, 2001.


� 	Peru’s Law N. 27,811 of 2002.


� 	African Model Legislation (2000).


� 	Peru’s Law N. 27,811 of 2002.


� 	The Indian Arts and Crafts Act (1990) in the United States of America.


� 	African Model Legislation (2000).


� 	See the laws and measures of the African Union, Brazil, Costa Rica, India, Peru, Philippines and Portugal.


� 	For example, the Brazilian Provisional Measure No. 2186-16 of 2001  and the Chinese Regulation on Traditional Medicinal Species. 


� 	For example, the Act on Protection and Promotion of Traditional Thai Medicinal Intelligence B.E 2542 of Thailand, or the Chinese Regulation on Traditional Medicinal Species.





