Research Agreement No:  SBC-RA-00-JHB
AGREEMENT PERTAINING TO ACCESS TO, COLLECTION OF AND RESEARCH ON THE BIOLOGICAL RESOURCES

This AGREEMENT is made this          day of                       , BETWEEN THE GOVERNMENT OF SARAWAK (hereinafter referred to as “the Government”) and for the purpose of this Agreement is represented by the Sarawak Biodiversity Council, KM20 Jalan Borneo Heights, Semengoh, Locked Bag 3032, 93990 Kuching, Sarawak of the one part 

AND

DR JAN-HENDRICK BECKING ( Passport No. N35160614 ) of Ericalaan 7, 6703 EM Wageningen, The Netherlands

(hereinafter referred to as “the Researcher”) of the other part.

CLAUSE 1

PREAMBLE

WHEREAS:

1.1
The Sarawak Biodiversity Council constituted under the Sarawak Biodiversity Ordinance, 1997 has by virtue of the provisions thereof, the authority to regulate access to, collection of and research on the biological resources of Sarawak.

1.2
The Government has the sovereign right over the biological resources of the State of Sarawak and all access, collection and research relating thereto are governed by the provisions of the Ordinance and the Sarawak Biodiversity (Access, Collection and Research) Regulations 1998 and regulated by the Council.

1.3 The Researcher is Biologist and is undertaking research entitled A study of skeleton material of swift(lets) of the genera Aerodramus, Collocalia and Apus for recognition of these genera in relation to other genera and is desirous to have access to and/or collect specimens of the biological resources stipulated in Annexure 1 (5) (i) hereto for the purpose herein.

CLAUSE 2

INTERPRETATION

2.1
In this Agreement,


“access” means the privilege or right to study, examine, inspect, take photograph or make or draw a sketch or representation of the biological resources covered by this Agreement but does not include the taking away or removal or collection of the biological resources from any site, area or place where the same is found, stored, deposited or exhibited.

“activity” for the purpose of this Agreement means all activities relating to the collection, prospecting, research, utilization and development based on biological resources, which may be permitted under the Ordinance, the Regulations and the terms and conditions of any permit issued thereunder.


“area of access or collection” refers to the area stipulated in Annexure 1 (5) (iii) and (6) (iii).


“biological resources”  refers to the  biological resources stipulated in  Annexure 1 (5) (i).


“Centre” means the Sarawak Biodiversity Centre.


“Chief Executive Officer” means the Chief Executive Officer of the Council, and includes his Deputy or any person temporarily discharging the duties of his office.


“Council” means the Sarawak Biodiversity Council.


“collect” means the removal or taking away of any biological resources or any specimen from any site, area or place where the same is found, stored, deposited or exhibited.


“data” refers to the data on biological resources including any materials contained or kept in an inventory or depository maintained by the Centre pursuant of Part VI of the Regulations.


“Ordinance” refers to the Sarawak Biodiversity Centre Ordinance, 1997.


“Regulations” refers to the Sarawak Biodiversity (Access, Collection & Research) Regulations, 1998 (Swk L. N. 121/98).

2.2
In this Agreement, unless the context otherwise requires, all terms and expressions other than those listed in Clause 2.1 used herein shall have the meanings assigned to them by the Ordinance and the Regulations.

2.3
The headings used in each clause are for reference only and shall not affect the interpretation or construction of the meaning and intent of any clause.

NOW THIS AGREEMENT witnesseth as follows:


CLAUSE 3


ACCESS TO BIOLOGICAL RESOURCES

3.1 The Researcher shall only have access to and collection of the biological resources and data as stipulated in Annexure 1 (5) (i) and (6) (i).
3.2 The Researcher shall only have access to and collection of the biological resources and data in the places stipulated in Annexure 1 (5) (iii) and (6) (iii).
3.3 The duration of the period of research under this Agreement shall be  from .
CLAUSE 4

IMPLIED CONDITIONS

4.1
The Researcher when undertaking collection of biological resources in the area of access and collection must at all times be accompanied by an officer, employee or agent of the Centre, unless exempted by the Chief Executive Officer.

4.2
The Researcher shall furnish to the Council a security deposit in the form of bank guarantee, cash or bond, amounting to RM………... In the event that the agreement is terminated by the Researcher, his security deposit may be forfeited at the discretion of the Chief Executive Officer.

4.3
The Researcher must familiarise himself with the research area of access and collection, and the Council or the Government shall not be liable for any injury, accident or loss of property suffered or sustained by him and/or the Co-researcher(s) while in the research area.

4.4
The Researcher shall be responsible for payment of the wages, salaries or allowances of all persons engaged by him to assist in his research activities.

4.5
The Researcher must notify the Centre in writing before he proceeds to enter the area of access and collection.

4.6
The Researcher must submit to the Centre a report on his research activities at such interval as may be determined by the Chief Executive Officer. 

CLAUSE 5

SPECIAL PRECAUTIONARY MEASURES

5.1 The Researcher shall, in the course of exercising his rights of access or collection of biological resources, exercise special precaution with respect to endangered and endemic species which have not been granted statutory protection, and shall comply with all relevant State and Federal laws and regulations (if any) pertaining to such species.

5.2
The Researcher shall comply with all the relevant laws and regulations, both State and Federal, relating to the conservation and protection of endangered and endemic species.

5.3
The Researcher shall undertake to abide by the Government’s policies, quarantine procedures, cultural practices, traditional values and customs of local communities and all relevant laws and regulations.

CLAUSE 6

SPECIMENS OF BIOLOGICAL RESOURCES

6.1
The Researcher shall provide two (2) specimens of every species collected immediately upon returning from the collection area to the Centre, together with all relevant data and information relating thereto.

6.2 In the event that only one (1) specimen of species collected, that specimen shall be deposited with the Centre within a period to be agreed upon by both parties.

CLAUSE 7

LOCAL COLLABORATOR

7.1
For the purpose of this Agreement, the Researcher shall undertake the activities in collaboration with such local institutions or persons as may be acceptable to or nominated by the Council.

7.2
For the purpose of this clause, the role of the Local Collaborator should include monitoring, advising, facilitating and participating in the implementation of the activities under this Agreement.

7.3
The Researcher shall recognize and respect the role and function of the Local Collaborator especially in the process of technology transfer and sharing of benefits of the research undertaken by the Researcher under this Agreement.

7.4 The Researcher shall ensure that the Local Collaborator comply with the provisions of this Agreement.

CLAUSE 8

SPECIMEN FEES

8.1 The Researcher shall for all biological resources collected under this Agreement pay a specimen fee to be negotiated between the parties base on the species, parts of the organism and the quantities to be collected [Annexure 1 [5] (i)]. 
8.2
The specimen fees imposed under Clause 8.1 shall be paid to the Government upon collection of the biological resources. 

CLAUSE 9

ACCESS TO RESULTS OF RESEARCH

9.1
The Researcher upon completing his research shall furnish, free of charge, to the Centre a copy of the thesis, all project report, research paper, book or other publications, if any, prepared or published by him, within one (1) month from the completion of such thesis, paper, book or publication.

9.2
Where such paper, book or publication is intended for public circulation, the same shall not be published until the same has been forwarded to the Chief Executive Officer and he has given permission in writing for the publication thereof.

9.3
The Researcher acknowledges the right of the Council to require the removal or deletion from any paper, book, project report or publication of the Researcher, intended for circulation to the public, any information or data on the biological resources which the Council deems necessary for the protection and preservation of the State’s biological resources.

CLAUSE 10

INTELLECTUAL PROPERTY RIGHTS

10.1
Where intellectual property rights are applicable in relation to any findings, results, products and/or technology derived from or as a result of any collection or research undertaken by the Researcher, the Researcher hereby confirms he recognizes the Government’s rights to the results of research and development and the benefits arising from the commercial and other utilization of biological resources and he will negotiate with the Government regarding his entitlement to share any such rights.

10.2
Any monetary value or benefits arising from such intellectual property rights owned or shared by the parties hereto shall be in such proportion as may be mutually agreed upon by the parties.

10.3
The Researcher shall not file any application for patents, either inside or outside the State of Sarawak, without the prior concurrence in writing of the Council. The Researcher confirms that he will abide by the provisions of the Regulations in regard to all patent applications.

CLAUSE 11

TRADITIONAL KNOWLEDGE AND INDIGENOUS AND LOCAL COMMUNITY RIGHTS

11.1
Where any findings, results, products and/or technology derived from or as a result of the collection and research which utilizes the knowledge, innovations and practices of indigenous and local communities, are commercialized by the Researcher, the indigenous or local communities shall be adequately compensated through the Centre, in monetary value and/or benefits arising therefrom.

11.2
The Researcher shall pay a sum of RM………... to the indigenous and local communities prior to the execution of the Agreement for the use of the knowledge by the Researcher.

CLAUSE 12

CONFIDENTIALITY

12.1
Both parties shall during the term of this Agreement and for five (5) years thereafter keep confidential all information which is received from either party and designated as confidential or which is obtained or generated during the course of this Agreement. Neither party shall disclose, divulge or otherwise communicate to any third party such confidential information for any purpose except with the written consent of the other party.

12.2
Nothing herein shall be construed as preventing the Government or the Researcher from disclosing such confidential information to the Government’s sub-contractor or Local Collaborator or any person supervising or assisting the Researcher in his research respectively provided that either party gives prior written notification of its intention to disclose such information to the other party and provided that such person has undertaken in writing a similar obligation of confidentiality with respect to the confidential information, and has agreed to be bound by the same terms and other conditions of this Agreement.

12.3
The Researcher further agrees to advise the Government within sixty (60) days, under the terms of the confidentiality provisions of this Agreement, of confirmed and reproducible activity identified in any specimen of the biological resources collected by the Researcher.

CLAUSE 13

TERMINATION
13.1
This Agreement may before the expiry of the period of the Permit granted pursuant hereto be terminated by the Council if:

(a)
the Permit granted to the Researcher is terminated or withdrawn in accordance with the provisions of the Regulations;

(b)
the Researcher commits a breach of any of the terms and conditions of this Agreement and fails to remedy such breach within 21 days from date of service of notice by the Chief Executive Officer to him to remedy the same; and 

(c)
the Researcher has ceased, for whatever reasons, to undertake the research specified in Clause 1 above.

13.2 
(a)
The Researcher may, by notice in writing addressed to the Council, terminate 

this Agreement.


(b)
Upon such termination, the Researcher shall return and deliver, at his own cost and expense, to the Centre all specimens of any biological resources collected by him pursuant to this Agreement and all reports, thesis, papers or data in his possession generated from his research hereunder, within 14 days from date of service of the notice of termination; failing which, the Centre shall take such actions as the Centre may deem necessary to secure the return thereof and deduct the costs and expenses thereby incurred from the security deposit referred to in Clause 4.2.

13.3
Upon termination of this Agreement, the Chief Executive Officer shall cancel or withdraw the Permit granted to the Researcher.

CLAUSE 14

GOVERNING LAWS

14.1
This Agreement shall be governed by and be construed in accordance with the laws of Malaysia and the parties hereto agree to submit themselves to the jurisdiction of the Malaysian courts.

CLAUSE 15

NON-EXCLUSIVE NATURE OF AGREEMENT

15.1
It is recognized that this is a non-exclusive Agreement and nothing herein shall preclude either party from entering into a subsequent [or concurrent] agreement of a similar nature whether with the same parties to this Agreement or with other parties pertaining to research on the aforesaid project.

15.2 For the avoidance of doubt nothing in this Agreement shall preclude the Government’s right to screen additional samples of the same raw material for other biological activities and develop them for such purposes independently of this Agreement.

15.3
For the avoidance of doubt nothing in this Agreement shall preclude or prevent the Government from granting similar right or privilege to any person to have access to or collect the said biological resources.
CLAUSE 16

NOTICES

16.1
Any notice given pursuant to this Agreement shall be in writing, in the English language, and shall be deemed to be sufficiently served if delivered by hand or if sent by airmail, inland mail, telex or telegram. If posted, where applicable it shall be by prepaid AR Registered post sent to the addresses given herein of the party to be served or its last known address.  Any notice served by way of telex or telegram shall be deemed to have been served forty eight (48) hours after the sending thereof but if by post then seven (7) days after sending thereof. Any notice or communication given or made under this Agreement by one party to the other may also be given, unless specifically stated otherwise in this Agreement, by facsimile or cable to such other party at their respective addresses and numbers.

CLAUSE 17

ARBITRATION

17.1
Both parties shall strive to resolve, on an amicable basis, any dispute or difference arising out of this Agreement. The parties shall attempt to resolve any dispute through good faith, negotiation or actions for a period of sixty (60) days.

17.2 In the event that the parties cannot settle a dispute between them the matter shall be referred, subject to the provisions of the Arbitration Act 1952, to the arbitration of a person to be mutually agreed upon. The decision of the arbitrator shall be final and binding on both parties. The arbitration shall be held at the Regional Centre for Arbitration at Kuala Lumpur, using the facilities and assistance at the said Centre, or at such other place or places as the parties shall mutually agree. The party asserting such claim shall first inform the other in writing of the specific nature of the dispute, the pertinent provisions of this Agreement and its proposed resolution.

CLAUSE 18

COSTS

18.1
The Researcher shall bear all costs including stamp duty in relation to this Agreement.

CLAUSE 19

LIABILITY FOR DAMAGE OR LOSS

19.1
The Researcher shall be liable for any damage or loss caused to any asset or for injury or death caused to any person due to accident or any other reason except when the said damage, loss, injury or death is caused intentionally or by willful negligence of the parties.

CLAUSE 20

OTHER TERMS AND CONDITIONS

20.1 The Researcher shall apply for an Export Permit where relevant.

20.2 The Researcher shall examine and annotate existing collections of biological resources as determined in his scope of activities in Annexure 1(4).
20.3 Research on biological resources should in all instances be carried out in Sarawak in accordance with the Regulations. In the event that there shall not be suitable equipment, technology or other necessary resources for doing so, the Researcher shall endeavour to conduct research locally by providing and facilitating the transfer of technology to the Council or any institution nominated by the Council. However, in the event that there shall not be suitable equipment, technology or other necessary resources for doing so, such research may, subject to the said Regulations, be conducted at such places outside the State as may be approved by the Council.

	IN WITNESS WHEREOF the parties hereto have set their respective hands on the date and year first above mentioned.

	SIGNED by the Chief Operating Officer, Sarawak Biodiversity Council, on behalf of the Government of Sarawak
	.…..…………….………………

[ EILEEN YEN EE LEE ]

	In the presence of Witness

I/C Number
:  730318-13-5058

Occupation
:  Zoologist

Address
:  Lot 1724, Ong Tiang Swee Road


93200 Kuching, Sarawak
	…...…………………………….
[ MARGARITA NAMING ]

	SIGNED by the Researcher
	.…….………….………………
[ JAN-HENDRICK BECKING ]

	In the presence of Witness

I/C Number
:  
Occupation
:  
Address
:



	…………………………………

 [ ] 


ANNEXURE I

(1)
(i)
The name of the Researcher

JAN-HENDRICK BECKING
(II) Co-Researcher (s)

N/A

(2) The names and addresses of relevant institutions where the research will be undertaken including institutions where the specimens will be deposited or analyzed

(3) The name and home/permanent address of the Local Sponsor

Dr Lim Chan Koon

DANCED/SWMPI Project

5th Floor, Wisma Sumber Alam

Petra Jaya

93660 Kuching

Sarawak, Malaysia

(4) Scope of activities:

(i) the objectives

(ii) the proposed work schedule

(iii) the expected results

Cannot be forecasted.

(iv) the programme output

(5) (i)
The types of biological resources to be collected in terms of species, parts of the organism and quantities

	Species
	Part of Organism
	Quantites

	Aerodramus maximus

A. fuciphagus

Collocalia esculenta

Apus affinis
	
     Whole spirit specimens
	2-3

2-3

4

3


(ii) The time of executing or carrying out the collection activities

Will be done by local sponsor and collaborator Dr Lim Chan Koon.

(iii) The place of executing or carrying out the collection activities

Around Batu Niah town, Miri division.

(iv) The methods of executing or carrying out the collection activities

N/A

(6)
(i)
The type of biological data to be collected

	Species
	Part of Organism
	Quantites

	Aerodramus maximus

A. fuciphagus

Collocalia esculenta

Apus affinis
	
     Whole spirit specimens
	2-3

2-3

4

3


(ii) The time of executing or carrying out the data collection activities

(iii) The place of executing or carrying out the data collection activities

Around Batu Niah town, Miri division.

(iv) The methods of executing or carrying out the data collection activities

N/A

(7)
(i)
The use or uses of the collected biological resources

(ii) The plan for evaluation of the biological resources collected including where they will be taken to, stored and preserved

Note:  Consultation with SBC should be carried out before any form of research on any specimens/parts of specimens collected by researchers who are not listed in Part 1(i) & (ii) 

(iii) The final destination of the biological resources collected

(8)
(i)
The anticipated and final destination of the information resulting from the collection and research

(ii) The anticipated uses of the information

(9) The anticipated end product

Publication?

(10) The benefits to the Government in terms of the sustainable and environmentally sound use of biological diversity

(11) Financial sponsor for the collection of and research on biological resources and data

Name:

None

Address:

N/A

Amount:

N/A
Terms and conditions:

N/A.
(12) The name and address of the Local Collaborators

Dr Lim Chan Koon

DANCED/SWMPI Project

5th Floor, Wisma Sumber Alam

Petra Jaya

93660 Kuching

Sarawak, Malaysia
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